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Gift Provisions – Sector Legal Opinion and WALGA / LGMA Position 
 

• The legal advice corroborated the need for regulatory amendment. 
 

WALGA, in partnership with LGMA, sought legal advice on behalf of the sector in relation to the matters raised by the 
DLGC following the release of the Department’s Governance Bulletin No. 11 in March 2016 where a new 
interpretation of gifts was provided. 
 
In response to the advice received, a number of points should be noted. 
 
Firstly, in determining whether something is a gift and therefore requires disclosure, one must start with the definition 
of a gift as contained in s. 5.82(4) of the Act of which there are 2 key elements.  These being – 

 
1) The disposition of property, or the conferral of any other financial benefit; and 
2) The absence of ‘consideration’, or anything less than ‘fully adequate’ consideration, passing from the 

recipient to the donor. 
 

If there is consideration, it is required to be deducted from the value of the gift.  For example, where a Councillor 
attends a meeting and included as part of the meeting is a meal, one would place a value on the meal and deduct the 
consideration (that being the Councillor’s time travelling to the meeting, attending the meeting, and conducting 
research for the meeting) from that value.  It may be that the consideration outweighs the value of the meal. Where 
that is the case, the meal would need not be disclosed as there has been no gift.  It should be noted, that 
consideration will be affected by meeting fees if any are paid. 

 
There are exceptions to the definition as stated in the Act, these being contribution to travel and the disposition or 
conferral of benefit made by will.  Additionally, gifts provided by a relative as defined in the Act, or which fall beneath 
the threshold amount are excluded from s. 5.82 disclosure.  Notwithstanding, gifts under the threshold amount may 
still be captured under the disclosure requirements of the Local Government (Administration) Regulations and the 
Local Government (Rules of Conduct) Regulations and Councillors and designated employees must be mindful of the 
relevant legislation. 
  
Secondly, the question of whether the Department’s interpretation is reasonable should be raised. The definition of 
“gift” as contained in the Local Government Act has changed little since its adoption. The amendments made by the 
City of Perth Act to the gift provisions only altered the method of disclosure not the definition.  It would appear 
unreasonable now, for the Department to “adopt” the new interpretation when for the previous 20 years the definition 
of a gift has been “customarily” interpreted differently.  Further, it is apparent that the legislation does not strike an 
appropriate balance between the public benefit and the legitimate privacy interests of elected members and 
designated employees in conducting their personal affairs.  There does not appear to be any comparable legislation 
that applies to public officials or any other sector of the community that requires the public disclosure of gifts given in 
a purely private capacity by family and friends.  To what end the public would benefit from such disclosure is 
questionable. 

 
Further, it should be noted that the advice provided by the Governance Bulletin is the Department’s opinion, and 
while its opinion is of weight when deciding whether a gift is required to be declared or not, (given the Department’s 
position as the agency responsible for the regulation of Local Government), it is not determinative.  It is the 
responsibility of the judiciary to interpret the legislation.  In the absence of a judicial determination on the gift 
provisions, the views contained in the Bulletin remain opinion. 

 
As a consequence of the interpretation contained in the Governance Bulletin, there is a strong argument for 
legislative amendment to be made to the gift provisions.  In the first instance, WALGA and LGMA will be seeking 

• WALGA in partnership with the LGMA, has obtained legal advice from McLeods Barristers and Solicitors, 
in respect of the matters raised by the DLGC in relation to Local Government Sector gift provisions. 
 

• The legal advice assists in providing clarification in response to the interpretation contained in the 
Governance Bulletin.   
 



 

amendment to the regulations to exclude gifts provided in a genuine personal capacity. The longer term aim is for an 
Act review of the gift provisions. 
 
It should be noted that WALGA State Council at its meeting on 5

th
 May 2016 made the following resolution – 

 
A.  That WALGA urgently seek alignment in the interpretation of a gift as described in the WA Ministerial 

Code of Conduct and consequentially strongly request the Minister for Local Government to amend the Local 

Government (Administration) Regulations 1996 and the Local Government (Rules of Conduct) Regulations 

2007 in respect to the Gift provisions to provide Elected Members and Officers with an exemption for the 

following; 

1.  Gifts provided in a genuine personal capacity; 

2.  Business involving Local Government Associations and Organisations such as  WALGA, ALGA, 

LGMA and Regional Local Governments; 

3. Attendance at community events and functions provided by Community Groups; and 

4. Attendance at Government related functions and events (local, State and Federal) that are 

principally sponsored or organised by Government.  

 

B.   That WALGA in conjunction with LGMA and DLGC conduct a complete review of the gift provisions of the 
Local Government Act 1995, Local Government (Administration) Regulations 1996 and Local Government 
(Rules of Conduct) Regulations 2007 including the ability for regular reviews of the value of notifiable gifts 
and prohibited gifts to arrive at a more logical, understandable and relevant provisions applicable to Elected 
Members and Employees. 

  
The development of this recommendation was done in consultation with LGMA.   
 
LGMA Position:  
 
LGMA fully supports this position and the resolution adopted by WALGA and considers it imperative that the State 
Government urgently act to make regulatory amendments to remedy this unfortunate and unnecessary situation.  

 
LGMA and WALGA will work together to seek these changes, and will support the Department in undertaking the work 
of review.  
 
WALGA and LGMA have worked together to ensure that there is a clear and united sector position on these issues, 
and will continue to work together to advocate for these important changes.  
 
For further information contact:  
Warren Pearce, LGMA Chief Executive Officer on 9271 1136 or by email at warren@lgmawa.org.au 


